IN THE DISTRICT IN AND FOR TULSA COUNTY

STATE OF OKLAHOMA


THE STATE OF OKLAHOMA, 
   )







   )





Plaintiff,
   )







   )

vs.




   )
Case No. CF-2002-1284






   )
Judge Jefferson Sellers

CARL DEWAYNE BERRY,
   )

ROBERT DEWAYNE MCCULLY.  )




Defendants.
   )

 SEQ CHAPTER \h \r 1MOTION IN LIMINE TO EXCLUDE EVIDENCE OF OTHER BAD ACTS

COMES NOW, the Defendant, Carl Berry, by and through his attorney of record, Kevin D. Adams, and moves to exclude evidence of other alleged misconduct that the state might wish to introduce during the trial of this case. Specifically, Mr. Berry requests an order excluding all evidence concerning allegations that Carl Berry was in possession of stolen property not associated with this burglary, that Carl Berry burglarizes homes for a living, that Carl Berry was using illegal drugs, or that Carl Berry was attempting to obtain a gun. In support of the Motion, counsel shows the Court the following:

I. Evidence Subject to the Motion

STATEMENTS FROM THOMAS NEELY

In a taped interview with Detectives on March 3, 2002 Thomas Neely gave a statement that on March 1, 2002 that he met Carl Berry and Wayne McCully at Carl’s sister’s house in order to get high. Mr. Neely also states that Wayne McCully was in possession of a gun and that Carl Berry took the gun away from Wayne McCully and stated “Yeah, see, if you’re standing like this right here, a man wouldn’t know if …if he had a gun in his hand or not.” Thomas Neely statement page 6. Mr. Neely went on to state that he felt like he was going to get robbed. Mr. Neely then stated that Carl Berry pulled out a bag of men’s jewelry and gave him a 1987 class ring from Nowata. .” Thomas Neely statement page 9-10.

STATEMENTS MADE BY WILLIAM MCHENRY


In a witness summary of William Edward McHenry provided to the Defense by the state it states that “McHenry will testify that he was an associate of Carl Dewayne Berry’s before he went to jail, that he knew him through previous drug transactions.” 

STATEMENTS BY DUSTIN HUDSON


In a taped interview with Detectives on March 8, 2002 Dustin Hudson gave a taped interview that on March 2, 2002 that Mr. Hudson, Carl Berry, and Robert Selsor were riding around in a vehicle “Just talking about getting a radio, talking about stealing and shit.” Page 10, Statement of Dustin Hudson.  Mr. Hudson then goes on to say that Carl Berry and Robert Selsor stated “ Don’t ever take a woman with you don’t ever take a woman with you when you go to do…when you go to do a job.” Page 11, Statement of Dustin Hudson. Mr. Hudson goes on to say that Robert Selsor made the statement first and that Carl agreed with him. Page 11, Statement of Dustin Hudson.


Mr. Hudson later said that he assumed that Carl Berry and Robert Selsor were talking about robbing houses. Page 12, Statement of Dustin Hudson. Mr. Hudson also stated that Carl Berry said that he needed to get another gun and he needed to get another gun quick and that Carl was attempting to retrieve a gun from Robert Selsor. Page 13, Statement of Dustin Hudson.

Mr. Hudson then says that Mr. Selsor replied “No, I can’t give up my gun. I’m in the same heat you are.” Page 15, Statement of Dustin Hudson. 

II Legal Basis for the Motion


It is respectfully submitted that the other crimes and bad acts evidence listed above should be excluded from this trial because its prejudicial effect is outweighed by its probative value.  Furthermore it is an indirect way for the state to get evidence before the jury that the defendant is a person who is worthy of being punished.  The very offering up of the other crimes and other bad acts evidence is one that tends to confuse the issues before the jury, and is unduly prejudicial to the defendant because he is not on trial for the “other crimes”. If Mrs. Berry is to be convicted it should be on the evidence of the crimes charged and not some other charges or other bad acts.


The Oklahoma Evidence Code provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show conformity therewith. It may however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident.






Title 12 O.S. § 2404 (B)

In Welch v. State, 2 P.3d 356 (Okl. Cr. 2002) the Court explained: 



The reason other crimes evidence is so limited and its admission guarded revolves around fairness to the accused who should be convicted, if at all, by the evidence of the charged offense and not by evidence of separate, albeit similar, offenses. Bryan v. Sate, 1997 OK CR 15, ¶ 33, 935 P.2d 338, 356, cert. Denied, 522 U.S. 957, 118 S.Ct. 383, 139 L.Ed2d 299 (1997). To be admissible , evidence of uncharged offenses must be probative of a disputed issue of the crime charged, there must be a visible connection between the crimes, evidence of the other crime(s) must be necessary to support the State’s burden of proof, proof of the other crime(s) must be clear and convincing, the probative value of the evidence must outweigh the prejudice to the accused and the trial court must issue contemporaneous and final limiting instructions. 

Bryan, 1997 OK CR 15, at ¶ 33, 935 P.2d 256-57. 


Furthermore, the State has provided no notice pursuant to the doctrine of Burks v. State, 594 P.2d 771, 774-75 (Okl.Cr.1979) concerning use of this evidence and the specific exception to Rule 2404(B)’s prohibition which might support admission. Under theses circumstances the evidence should be excluded in its entirety. 


For the reason’s set forth herein, counsel respectfully requests that the Court exclude all evidence concerning all of the above listed misconduct or other bad acts and requests that the State’s witnesses be admonished not to bring up these matters in their testimony before the jury. 







Respectfully Submitted, 
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Kevin D. Adams, OBA# 18914
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